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510-512
Rule 26 report requirements for, 319-321
work product definition for, 290
audits of physicians, for fraud investigations,
34-35
Austin v. American Ass’n of Neurological
Surgeons, 351
authorization for information release, HIPPA
provisions on, 45-50

B

Babitsky, Steven, 498-501, 503-507

BACH acronym, risk management documentation
and, 177-178

bankruptcy laws, asset protection and, 196-198

Barsky, Allan E., 490-491

“battery” theory of informed consent violation,
119-120

Index

beneficience principle, medical risk management
and, 172-173
Benson v. Norwegian Cruise Line, Ltd., 76
bias
in clinical practice guidelines, 368-370
of expert witnesses, 280-281
impeachment based on, 519
in randomized controlled trials, 367-370
“Bill of Rights” for expert witnesses, 482-483
birth defects, failure to inform about, 84-85
Blackstone, William, on malpractice litigation,
13-14
blogs on expert witnesses, 236
body language, medical expert witness credibility
and, 275-277
bonus system for physicians
in managed-care organizations, 158-159
Medicare system, 159-164
Brodsky, Stanley L., 491-494
burden of proof
legal definition of, 284
maritime medical malpractice and, 72-78
of plaintiff, 258
business practices, in managed-care organizations,
medical care vs., 166-168
buyouts, in group practices, 35

C

cancer screening procedures, Medicare pay for
performance requirements, 160-161
capitation fee arrangements
attorneys’ view of, 484-485
managed-care liability and, 150-151
pay-for-performance programs and, 160
caps on damages
alternative dispute resolution and, 205
managed-care organizations liability
and punitive damage suits
and, 153-154
cardiac care unit, informed consent procedures for,
118-120
cardiologists, conscious sedation malpractice suits
and, 93-94
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129-130
written communications by medical experts,
305-309
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medicine and, 360-363
futility of treatment, determination of, 107

G

gastric aspiration, preventable anesthesia
morbidity and mortality, 88-89
gastroenterology
conscious sedation malpractice suits and, 93-94
preventable errors in, 91-93
gatekeeping practices
Daubert criteria, 347-355
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government information sources, on testifying
physicians, 250-253
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and, 359
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forms required by, 51-59
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cost-effectiveness of, 95-96
Medicare pay for performance requirements, 162
hypothesis, legal definition of, 294
hypothetical question, legal definition of, 294

I

ideal test questions, in cross-examination, 520-521
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jargon, discrediting of expert witness using,
279-280
jingles, in malpractice litigation, 377
joint physician/hospital ventures, 36-37
Jones Act
maritime medical malpractice and, 73
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lead-time bias, in medical studies, 178-179
learned treatise, legal definition of, 294
Legal Answer Book for Managed Care Aspen
Health Law Center, 148, 496-497
legal profession
hostility towards medical profession by, 4,
13-14, 291-299
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maritime medical malpractice, 67-78
medical review panels and, 294-298
medical standards and, 214
mortality statistics from, 15
myths about, 15-16
national practitioner databank, 210-212
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pretrial physician investigation, 247-256
preventive strategies for avoiding, 7, 40-41,
116-117, 192, 195-199
risk-reduction strategies for, 1-2
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malpractice, medical (contd.)
stability in, 16
strategies for averting, 171-187
stress management in, 179-181
terminology and definitions in, 283-299
tort reform and, 203-204
tort system as sorting mechanism for, 16
trial process, 257-263
warnings for physicians in, 191
malpractice insurance
development of, 15
“going bare” strategy concerning, 196

notification of malpractice litigation, guidelines

for, 189-199

policy contents, 183-185

premiums as percentage of healthcare
spending, 17

as preventive strategy, 198

protection and indemnity (P&I) insurance
policy, for cruise ship physicians, 69-72

punitive damages omitted in, 149-150, 153-154

Malpractice Solutions, Coming to Doctors’
Defense, 514-524
mammography, preventive errors in, 89-90
managed-care organizations (MCOs)
ethics of medical practice under, 157-158
legal guidelines for physicians, 496
liability suits and punitive damages, 149-151
basic principles, 147-149
judicial and legislative changes and, 149
physician’s liability issues, 154-157
vicarious liability issues, 152-154
patient-physician relationships and, 165-168
physician compensation practices, 158-159
physician stresses and risks in, 164
Mangraviti, James J., 498-501, 503-507
maritime medical malpractice
risk factors for, 67-78
seaman’s claims under Jones Act and, 73-78
Martiniak, Chris, 497-498
material change, medical experts’ duties
concerning, 225-226
maternal illnesses, failure to treat, 85
maxims/proverbs, use in malpractice trials,
382-384, 390
McDowell v. Brown, 345
mediation
defined, 206
time and money savings with, 206-207

Medicaid, Deficit Reduction Act (DRA) regulations

concerning, 43-44
medical arbitration, defined, 209
medical education on medical malpractice, need
for, 2-3, 6-7
medical errors
analgesics medications, 122-124
antibiotic prescriptions in pregnancy, 85
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birth defects, failure to inform about, 84-85
colonoscopic techniques, missed cancer rates,
91-92
communication failure as factor in, 102-104
delayed surgery in ICU, 87-88
fetal abnormalities, failure to test for, 84
gestational diabetes, failure to diagnosis, 86
health information technology and, 183-185
hospital inpatients, 98
in hospitals and nursing homes, 125-126
incentives for disclosure of, 18
IUD insertion in pregnant patients, 84
mammography, 89-90
maternal illnesses, failure to treat, 85
by medical experts, Taft v. Salvador case study
testimony on, 467-468
in office patients, 126-128
post-hospital errors, 112-113
preoperative and other invasive procedure
checklist for avoiding, 96-97
preventive and proactive strategies for avoiding,
124-125
in primary medical care
anesthesia morbidity and mortality, 88-89
gastroenterology errors, 91-93
hospital inpatient errors, 98
imaging errors, 89-90
laboratory errors, 94-95
neurology errors, 90
Ob-Gyn errors, 83-86
orthopedic surgery, 90-91
surgical errors, 86-87
proactive strategies for avoiding, 98-99
psychiatry errors, 140-145
reluctance concerning disclosure of, 17
screening colonoscopies, missed cancer rate, 91
studies on rates of, 15

medical evacuation decisions, maritime medical

malpractice and, 72, 78

medical experts. See also expert witnesses

(generally)
abuse of, 337-343
academic medical experts
information sources for, 502-503
rewards for, 527-530
ad hominem attacks on, 479-480, 489-490,
493-494
advertising discouraged for, 233-235
advocacy by, avoidance of, 309
alternative dispute resolution and, 226-227
arrogance in, 308
attorney’s relationship with, 216-217
bias accusations against, 280-281
“Bill of Rights” for, 482-483
case acceptance criteria for, 218-233
case reviews by, 528-530
compensation guidelines for, 218, 222-224
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court procedure guidelines for, 490-495

credibility guidelines for, 271-282

cross-examination information sources for,
498-503, 512-513

Daubert criteria and, 345-355

deposition preparation for, 311-335

directory listings for, 234-235

discrediting methods used against, 278-282

documentation guidelines for, 229-232

dress guidelines at trials for, 274-275

duties of, 305

DWP syndrome concerning, 235-242

e-mail scams involving, 241-242

evidence-based medicine used by, 357-370

fee guidelines for, 222-223

final status conference for, 293

first-time testimony strategies for, 268-270

fishing by attorneys for favorable opinions
from, 242-246

Frye rule and, 294

information sources on, 249-253

invoicing, payment, and liability costs for,
224-225

jargon avoided by, 279-280

judge and jury communications, guidelines for,
302-304

judge’s guidelines for, 271-282

judicial assessment of, 301-302

jury’s assessment of, 301-303

lack of training for, 2

legal theories, themes, and analogies resources
for, 373-395

marketing strategies for, 485-486

material change or payment delinquency
guidelines for, 225-226

negligence liability of, 293

nonverbal discrediting techniques against,
278-279

opposing experts, deposition of, 326-332

past testimony history of, 249-250

phishing scams involving, 248-249

preemption of “frozen” opinions, 232-233

pretrial investigation of, 247-256, 510-512

psychiatrists as, resources for, 507-508

public perceptions of, 291-299

qualification requirements for, 217-218

reporting requirements, generally, 229-232,
306-308

Rule 26 report requirements for, 228-229,
316-321

rules and codes of ethical conduct, 405-473

service industry aspects of, 10

solicitation by, discouragement of, 233-234

testimony guidelines for, 261-263, 265-270,
496, 498-503

travel and reimbursement guidelines for, 224

trial process guidelines, 257-263, 492-495
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closing arguments, 258-260
direct examination process, 262
format and order of proceedings, 257-258
maxims for testimony in, 261
oath requirements, 261
subpoena procedures, 260
testimony proceedings, 261-263
trial tips for, 305-308
“under oath” testifying tips for, 480-482
written agreement guidelines for, 218-233
written communications guidelines for,
305-306
medical language, translations for jury of, 397-404
medical malpractice. See malpractice, medical
Medical Malpractice Law, 514-524
medical profession, hostility towards legal
profession towards, 4, 13-14, 291-299
medical records
copying costs, HIPPA privacy rules and, 60-61
electronic medical records systems
requirements, 160-164
HIPPA provisions concerning, 48-50
maritime medical malpractice and standards
for, 76-78
notification of malpractice litigation and
inspection of, 189-199
security risks for, 248-249
medical review panels, malpractice litigation and,
294-298
medical risk management
defined, 172
documentation guidelines, 177-178
guidelines for, 175-176
methods of, 172-173
medical studies
bias in, 178-179
documentation for testimony of, 364-370
on error rates, 15
evidence-based medicine using, 360-363
patient’s complaints based on, 178-179
Medicare
electronic medical records systems under,
160-164
pay-for-performance program, 159-164
Medico-Legal Forms with Legal Analysis, 514-524
Meister v. Medical Engineering Corp., 353
meta-analysis, evidence-based medicine and use of,
357-370
metronidazole plus rifampin therapy, standard of
care obligations concerning, 289
Metzger v. Italian Line, 72
mid-level providers, in group practices, 37-41
mini-trial, defined, 210
misconduct and disciplinary proceedings
background information on testifying
physicians including, 250-253
code of conduct for medical witnesses, 405-473
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misconduct and disciplinary (contd.)
DWP syndrome concerning medical experts
and, 237-242
managed-care liability and punitive damage
suits involving, 149-151
physician guidelines for avoiding, 61-65
preventive strategies for avoiding, 63-65
proactive actions for avoiding, 64-65
misdiagnoses liability, maritime medical
malpractice and, 74-78
missed cancer rate, colonoscopic techniques, 91-92
mistakes in expert testimony
direct examination, critique of expert during,
473-477
rules and code of ethics concerning, 405-473
Taft v. Salvador case study showing, 410-473
mock jury, litigation focus groups and, 202-203
mock trials
litigation focus groups and, 202
testimony preparation using, 272-273
moderated settlement conference
alternative dispute resolution and, 205
two-track malpractice model, 210
motion in limine, legal definition of, 295
Mullins rule, “battery” theory of informed consent
violation and, 119-120
Murphy’s law, 7

N

National Institute for Health and Clinical
Excellence (NICE), evidence-based
medicine resources at, 362

National Institutes of Health (NIH), HIPPA
Privacy rule and

National Practitioner Data Bank (NPDB)

components of, 210-212
malpractice claims data in, 7
Neal, James F., 484
negligence
legal definition of, 283, 294-295
managed-care liability and punitive damage
suits involving, 149-151
maritime medical malpractice
defenses against claims of, 75-78
definitions of, 70
medical expert’s liability for, 293
of physician replacement, 183
negligent drug treatment, prevention of, 117
negligent hiring/selection
of physician extenders in group practices, 40
vicarious liability and, 297-298
negligent procedures, prevention of, 117
negligent supervision
of physician extenders in group practices, 39-41
vicarious liability and, 297
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negotiation, in malpractice, 210
Nelson v. Tennessee Gas Pipeline Co., 350-351
neurology, preventable errors in, 90
neutral fact finder, in malpractice, 210
Newberry v. Martens, 3
Nietes v. American President Lines, Ltd., 70
no-fault compensation, in malpractice, 210
no-fault insurance, limitations of, as malpractice
solution, 15
nonadherence to medication
literacy and comprehension levels of patients
and, 129-130
medical impact of, 113-116, 124
preventive and proactive strategies for, 119-120
nonverbal discrediting techniques against expert
witnesses, 278-279
nulla umquam de morte hominis cunctatio
longa est (when a human life is at state,
no delay is ever excessive), 379
nurse-practitioners (NPs), in group practices, 38-41
nursing homes, adverse drug events (ADEs) in,
125-126

o

oaths
guidelines concerning, 481-482
in malpractice trials, 261
Ob-Gyn medical care, preventable errors in,
83-86
antibiotic misuse in pregnancy, 85-86
birth defects, failure to provide information
on, 84-85
failure of fetal abnormality testing, 84
gestational diabetes, failure to diagnose, 86
IUD insertion in pregnant patient, 84
maternal illness, failure to treat, 85
objectivity, medical expert’s need for, 305
obstetrics’ laborist, in group practices, 42-43
odds ratios, evidence-based medicine and, 359
Office for Civil Rights (OCR), HIPPA Privacy rule
and, 50
Office for Human Research Protections (OHRP),
HIPPA provisions and, 47
ombudsman, in malpractice litigation, 210
Operational Compliance Programs, in group
practices, 43-44
opioid medications
medical errors with, 122-124
in office patients, adverse drug events from,
127-128
“ordinary care,” legal definition of, 295
orthopedic medical malpractice, medical errors
and, 90-91
outcome expectancy
guidelines for medical experts concerning, 225
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nonadherence to clinical practice guidelines
and, 194
outpatient clinics
adverse drug event risk in, 112-113
nonadherence to medication in, 121-122
over-diagnosis bias, in medical studies, 178-179

P

Pagarigan v. Aetna US Healthcare of
California, 151
pancolonic chromoendoscopy (CE), missed cancer
rate and, 92
Paroxetine, avoidance in pregnancy of, 85-86
partial truth questions, in cross-examination, 520
patient complaints
malpractice risk linked to, 102-104, 175-176
in managed-care organizations, 165-168
new medical studies as source of, 178-179
patient compliance and nonadherence, medical
risks of, 113-116
patient management guidelines
basic components of, 110-111
concordance principles for, 120-121
patient preferences, nonadherence to clinical
practice guidelines and, 195
patient safety, tort liability and, 17
Patient Self-Determination Act, 107
pay for performance (P4P)
electronic medical record systems (EMR)
requirements, 160-164
in managed-care organizations, 158-159
Medicare system for, 159-164
payment delinquency, medical experts’ guidelines
concerning, 225-226
payment withholds, pay-for-performance
programs and, 160
PDxMD, evidence-based medicine resources at, 362
PEAT guidelines for standard of care, 286, 294
Daubert criteria and, 349, 354-355
evidence-based medicine and, 357, 363-370
impeachment of witness based on, 519
medical experts’ knowledge of, 308
peer-reviewed literature sources
on alternative dispute resolution (ADR),
212-214
on medical experts, 235
perfection fallacy, in cross-examination, 520-521
personal jurisdiction principle, maritime medical
malpractice, negligence claims and,
75-78
phishing scams, medical experts and, 248
physician assistants (PAs), in group practices,
38-41
physician extenders, advantages and disadvantages
of, 37-41
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physician incomes
group practice compensation issues, 35-36
malpractice costs and, 17
physician-patient relationships
alternative dispute resolution and, 213-214
closure phase of, 174
communication issues in, 102-105
companion’s role in, 174
dying patient, 105-106
malpractice suits linked to failure of, 112
in managed-care organizations, 165-168
medical malpractice management and, 173-174
RADPED mnemonic for, 174
physician replacement, negligence of, 183
physicians. See also defendant physician; medical
experts; testifying physician
attorneys’ advice to, 489-490
background information sources on, 249-253
compensation in MCOs for, 158-159
data mining for information concerning,
253-256
Daubert criteria and, 345-355
deposition preparation for, 311-335
as fraud investigation targets, 33-34
HIPPA privacy rules and, 60-61
hospital disputes with, 213-214
hospital partnerships with, 36-37
investigation of, 253-256
in managed-care organizations
liability and punitive damage suits and
liability of, 149-153
stresses and risks for, 164
misconduct and disciplinary proceedings,
guidelines for avoiding, 61-65
nonadherence to clinical practice guidelines
and standards of care by, 192-196
notification of malpractice litigation, guidelines
for, 189-199
personal background information on, 250-253
pretrial investigation of, 247-256
reluctance as expert witnesses, 2-3
standards of care for, 285-286
violations of FCA by, 31-32
Pipitone v. Biomatrix, Inc., 349-350
plaintiffs
cruise ship passengers as, 69-72
Daubert criteria and, 345-355
legal definition of, 295
Rule 26 report requirements for attorneys of,
318-321
testimony in malpractice trials, 258
pleading, legal definition of, 295
positive likelihood ratio, evidence-based medicine
and, 359
positive predictive value (PPV), evidence-based
medicine and, 359
post hoc ergo propter hoc principle, 3
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posture, medical expert witness credibility
and, 275
potassium elevation, preventable anesthesia
morbidity and mortality, 89
Poynter, Dan, 486-487
practice coverage
medical malpractice and importance of, 9
in psychiatric practice, 139, 144-145
practice management strategies
adverse drug events in office patients, 126-128
communications management, 102-105
electronic data sharing and, 186-187
employee relations and reduction of whistle-
blower activity, 35-41
for fraud investigations, 33-34
harmony and reduction of whistle-blower
suits, 35-41
Health Insurance Portability and
Accountability Act (HIPAA) and, 44-61
clinical research restrictions, 61
forms required by, 51-59
mandated transactions in, 45-50
medical records provisions, 60-61
practice management issues and, 44-61
Privacy Rule, 45-50
Security Rule, 45
hospitalists, 41-42
hospital partnerships, 36-37
misconduct and disciplinary proceedings,
avoidance of, 61-65
obstetrics’ laborist, 42-43
Operational Compliance Programs, 43-44
for physician audits, 34-35
physician compensation issues, 35-36
physician extenders, 37-41
physician/PA team guidelines, 41-44
preventive actions, 40-41
psychiatric practice, 139-145
strategic planning, 36
predeposition requests, response preparations
for, 323-324
predicate questions, in cross-examination, 520
pregnant patients, IUD insertion in, 84
preliminary opinion, legal definition of, 295
premium subsidies, for high-specialties, 18
prenatal care, Medicare pay for performance
requirements, 161-162
preoperative and other invasive procedure
checklist, medical error prevention using,
96-97
prescription data collection
by data mining companies, 253-256
restrictions on pharmaceutical industry, 21
presumption, legal definition of, 295-296
pretrial physician investigation
deposition guidelines, 510-512
principles of, 247-256
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pretrial screening panel, defined, 211
preventive strategies in malpractice litigation,
7,192, 195-199. See also proactive
malpractice risk reduction strategies
asset protection, 196-198
Daubert criteria challenges, 353-355
ethical behavior, 198-199
going bare strategy, 196
malpractice insurance, 198
practice management guidelines, 40-41
rule of three in, 116-117
previous practice inertia, nonadherence to clinical
practice guidelines and, 194
primary medical care, malpractice involving
adverse drug events in office patients,
126-128
anesthesia morbidity and mortality errors,
88-89
conscious sedataion complications, 93-94
defensive strategies for avoiding, 96-97
delayed surgery mortality in ICUs, 87-88
gastroenterology errors, 91-93
hospital inpatient errors, 98
imaging errors, 89-90
laboratory errors, 94-95
neurology errors, 90
Ob-Gyn errors, 83-86
orthopedic surgery, 90-91
outpatient clinics
adverse drug events in, 112-113
nonadherence in, 121-122
preventive strategies for avoiding, 95-96
proactive risk reduction strategies, 98-99
adverse drug events, 113-116, 120
analgesics treatment guidelines, 122-124
attending physicians and house staff, 119
basic principles, 101
death notification guidelines, 107-109
diagnostic errors, 109-110
dying patients, 105-106
important terms, 106-107
informed consent guidelines, 117-120
intensive care and cardiac care patients,
118-119
nonadherence and compliance by patients,
113-116, 120
patient complaint management, 102-104
patient management guidelines, 110-112
patient-physician relationships and
communication, 104-105
post-hospital discharge errors, 112-113
severity of illness and risk of, 95
surgical errors, 86-87
primum non nocere principles
standard of care obligations and,
289-290
as trial theme, 379
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privacy
background information sources on medical
experts and risks to, 249-253
Health Insurance Portability and
Accountability Act (HIPAA) Rule
concerning, 45-50
investigation of physicians and issues of,
253-256
private clinics, HIPPA restrictions on clinical
research in, 61
private judging, defined, 211
privilege, legal definition of, 296
proactive malpractice risk reduction strategies
adverse drug events, 113-116, 120
analgesics treatment guidelines, 122-124
attending physicians and house staff, 119
basic principles, 101
death notification guidelines, 107-109
diagnostic errors, 109-110
dying patients, 105-106
important terms, 106-107
informed consent guidelines, 117-120
intensive care and cardiac care patients,
118-119
nonadherence and compliance issues, 113-116,
120-122,124
patient complaint management, 102-104
patient-physician relationships and
communication, 104-105, 110-112
physician role in, 176
post-hospital discharge errors, 112-113
in psychiatric practice, 140-145
surgical and primary care malpractice,
98-99
procedural defense, maritime medical malpractice,
negligence claims, 75-78
professional duty of physician, maritime medical
malpractice and principle of, 72-73
professional negligence, legal definition
of, 296
pro forma motions, in malpractice trials, 258
protected health information (PHI), medical
experts’ obligations concerning, 222
protection and indemnity (P&I) insurance policy,
for cruise ship physicians, 69-72
prototype-based thinking, by medical experts,
375-377
proximate cause, legal definition of, 283,
295-296
“prudent physician” synonyms, standard of care
challenges and use of, 366-370
psychiatry malpractice
medical experts’ resources for, 507-508
risk reduction strategies, 139-145
punitive damage awards
alternative dispute resolution and, 205
jury decisions on, 304
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as legal strategy, 483-485

managed-care organizations, 149-151
basic principles, 147-149
judicial and legislative changes and, 149
physician’s liablity issues, 154-157
vicarious liablity issues, 152-154

Q

quality control and assurance, Medicare pay for
performance requirements, 162
quality grants, pay-for-performance programs
and, 160
questions, preparation guidelines for
ambiguous questions, 518
argumentative questions, 518
“common sense” questions, concessions to,
517-518
compensation questions for expert
witnesses, 305
compound questions by attorneys,
strategies for, 433-434
core outline for, 330-332
cross-examination period, 280
defendant physicians’ deposition, 332-336
during depositions, 321-324
Taft v. Salvador case study of, 410-473
on experts’ reports, 322-324
hypothetical questions, definition of, 294
incremental questions during deposition, 517
open-ended questions, 439-440
perfection fallacy/ideal test/gold standards
questions, 520-521
predicate or partial truth questions, 520
“trick questions” strategies, resources for,
486-487, 495
quis custodiet ipso custodes (who will guard the
guardians themselves), 378
“Qui Tam” lawsuits, medical fraud and, 28-30
quotations, use in malpractice trials, 384-388,
391-392

R

radiologists, conscious sedation malpractice suits
and, 93-94
RADPED mnemonic in physician-patient
communication, 174
Ralston v. Smith & Nephew Richards, Inc.,
352-353
randomized controlled trial (RCT)
biased trials and guidelines for, 367-368
Daubert and cross-examination challenges to,
357-370
evidence-based medicine and, 357-358
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randomized controlled trial (RCT) (contd.)
Medicare pay for performance requirements
and, 163
multiple, biased, and small nonbiased trials,
368-369
terminology for, 358-359
Rand v. Hatch, 71
reasonable noncompete clause, in group
practices, 35
reasonable probability, legal definition of, 296
relative risk reduction (RRR), evidence-based
medicine and, 359
relative risk (RR)
Daubert and cross-examination challenges to
testimony using, 363-370
evidence-based medicine and, 359-361
reliance exceptions, HIPPA provisions on
disclosure of information and, 49-50
“reputable minority” defense, managed-care
malpractice and, 153
request for admission, legal definition of, 296
residency programs, medical malpractice reviews
proposed for, 10
res ipsa loquitur, in malpractice cases, 305
res judicata, maritime medical malpractice,
negligence claims and, 75-78
respiratory depression, analgesic medical errors
and, 123-124
“respondent superior” principle, managed-care
organizations liability and, 155
Restatement (Second) of Torts, maritime medical
malpractice and, 78
restraint and monitoring guidelines, for psychiatric
patients, 140-145
retaining attorneys, Rule 26 report requirements
for, 319-321
revenue sharing in group practices, 35-36
right-to-sue legislation, managed-care liability
and, 149-151
risk distribution, medical risk management
and, 173
Rosenblum, James, 514-524
Rossi, Faust F., 502-503
Rule 26 report
discovery testimony and contents of, 316-321
examples of, 318-321
medical experts’ requirements for, 228-229,
306-307
questions concerning, 322-324
rule of completeness, impeachment and, 519
rule of three, in malpractice prevention, 116-117
rules of evidence
Daubert criteria, 345-355
federal and state rules, 293-294
legal definition, 296
medical expert testimony and, 499-500
rules of practice, legal definition, 296
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“safe harbor” provisions, joint physician/hospital
ventures, 36-37
Sallahdin v. Givson, 352
sanction, legal definition, 296
screening colonoscopies, missed cancer rate in, 91
seaman’s claims, maritime medical malpractice
and, 73-78
security
background information sources on medical
experts and risks to, 249-253
of e-mail and medical records, 248-249
Health Insurance Portability and
Accountability Act (HIPAA) Rule
concerning, 45, 50
selective serotonin reuptake inhibitors (SSRIs),
avoidance in pregnancy of, 85-86
self-control, expert witness’s management of, 8
self-efficacy, nonadherence to clinical practice
guidelines and, 194
sensitivity, defined, 358
“settlement hardball,” scarcity of, 17
settlements, current trends in malpractice
involving, 16-17
sexually transmitted diseases (STDs), standard of
care obligations for, 287
shipowners’ liability, maritime medical malpractice
and, 71-72
ship’s physicians, medical malpractice risks for,
67-78
side-effect risks, psychiatric malpractice issues
involving, 144-145
smoking cessation and reduction programs, pay for
performance requirements, 160-161
SOAP mnemonic, risk management
documentation and, 177-178
speaking skills, medical expert witness credibility
and, 277-278
specificity, defined, 358
Stahl v. Novartis Pharmaceuticals Corp., 350
standard of care obligations
AHA diet and lifestyle recommendations and,
287-282
breaching of, legal terminology concerning, 285
changes in, 286-290
for Clostridium difficile metronidazole plus
rifampin therapy, 289
Daubert criteria, 345-355
deposition preparation in defense of, 312-314,
422-434
diverticulitis evaluation and management,
288-289
evidence-based medicine and, 366-367
legal determination of, 284-285
malpractice and deviance from, 192-196, 214
maritime medical malpractice and, 70-71
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medical language describing, 398-404
medical studies documentation and, 364-370
physician’s understanding of, 285-286
primum non nocere principles and, 289-290
sexually transmitted diseases (STDs) and
changes in, 287
Taft v. Salvador case study testimony on,
422-473
Stark laws, joint physician/hospital ventures, 36-37
state-dependent memory, trial testimony and, 272
state legislation
Daubert and. Frye criteria in, 348
on medical malpractice, 212-214
state tax exemptions, asset protection and, 197-198
statute, legal definition, 296
statute of limitations, defined, 211-212
strategic planning, in group practices, 36
strategy, defined, 1
stress management, in malpractice litigation,
179-181
subpoenas, in malpractice trials, 260
substantive defense, maritime medical malpractice,
negligence claims, 75-78
Succeeding as an Expert Witness: Increasing Your
Impact and Income, 482-483
suicidal patients, comprehensive evaluation and
safety plan for, 140-145
summary jury trial, defined, 212
supervision, of group practice team, 38-41
Suplee, Dennis R., 509-510
surgical malpractice
adverse drug events, 113-116, 120
attending physicians and house staff, 119
basic principles, 101
death notification guidelines, 107-109
diagnostic errors, 109-110
diverticulitis standard of care obligations and,
288-289
dying patients, 105-106
important terms, 106-107
informed consent guidelines, 117-120
intensive care and cardiac care patients, 118-119
nonadherence and compliance by patients,
113-116, 120
patient complaint management, 102-104
patient management guidelines, 110-112
patient-physician relationships and
communication, 104-105
post-hospital discharge errors, 112-113
preventable medical errors in, 86-87
proactive risk reduction strategies, 98-99
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tactics, defined, 1
Taft v. Salvador, 410-473
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Talk Is Cheap: Using the Pretrial Deposition to
Advantage an Examining Expert’s Trial,
510-512
Tarasoff I and II legal cases, psychiatric malpractice
issues in, 142-145
teamwork guidelines, for group practices, 41-44
tension pneumothorax, preventable anesthesia
morbidity and mortality, 88-89
territorial waters boundaries, maritime medical
malpractice, negligence claims and,
76-78
Testifying in Court: Guidelines and Maxims for the
Expert Witness, 491-494
Testifying in Court: The Advance Course, 495
testifying physician
ad hominem attacks on, 479-480, 489-490,
493-494
cautions for, 394-395
code of conduct and rules for, 405-473
court procedure guidelines for, 490-495
Daubert criteria for, 345-355
deposition preparation for, 311-335
discrediting methods used against, 278-282
information resources for, 486-489
investigation of, 253-256
medical malpractice terminology for, 283-299
past testimony history of, 249-250
personal background information on, 250-253
physician-attorney relationships, 215-246
resources and guidelines for, 487-496
testimony preparation guidelines for, 265-270
trial judge’s guidelines for, 271-282
“under oath” tips for, 480-482
vocabulary rules for, 426-434
testimony at malpractice trials
cautions concerning, 394-395
clinical practice guidelines use at, 362-370
Daubert criteria and, 345-355
federal rules concerning, 499-500
fee guidelines for medical experts, 222-224
legal definition of, 296
maxims for, 261, 496
proceedings for, 261-263
public perceptions of credibility of, 291-299
resources and guidelines for, 487-495
Taft v. Salvador case study of, 410-473
trial judge’s guidelines for, 271-282
time management issues, nonadherence to clinical
practice guidelines and, 195
tort claims
defined, 212, 296
by ship passengers, 69-72
tort law, defined, 212
tort reforms
current trends in, 203-204
defined, 212
transcript, legal definition of, 296
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trial lawyers. See attorneys for malpractice
Trial Lawyers, The, 483-485
trial process in medical malpractice, 257-263
abuse by attorneys during, 338-343
closing arguments, 258-260
Daubert criteria, 346-355
direct examination process, 262
format and order of proceedings, 257-258
guidelines for testifying physicians for, 490-495
legal definition of, 296
legal theories, themes, and analogies used
during, 373-395
maxims for testimony in, 261
oath requirements, 261
subpoena procedures, 260
testimony proceedings, 261-263
trial judge’s guidelines for, 271-282
trier of fact, legal definition of, 296
trusts, asset protection and use of, 198
Tsushima, William T., 487-489
Turner v. Iowa Fire Equipment Co., 351
two-track malpractice model
attorney fees, 209-210
attorney selection, 209
defined, 206

U

U. S. tort system
current malpractice evaluation in, 15-21
improvement suggestions for, 18
uncontrolled screening studies, bias in, 178-179
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